I have no crystal ball nor the type of training that
would allow me to study the photographs and measurements
between the rails and determine what the experts failed to
determine i.e. whether the nine cars actually escaped the
derailing device or whether someone inadvertently closed
the switch. All I know is that the cars were not derailed and
as a result one man was killed and another seriously injured.
Certainly a derail device was "necessary" between the
preparation plant and the storage area and inasmuch as
the runaway cars were not derailed there did not exist a
type of derail device required by the standard.  If the
switch was closed it was not a derail device and if it
was open it was not effective.  I therefore find a violation
and affirm the citation.

C&O Railroad Company was responsible for the maintenance
of the track itself and this included the track parts of
the derail switch.  Respondent was responsible for the switch
motor but there had been no indication of any trouble with
the switch motor.  If the switch was actually set in the
correct position and failed to derail the cars,  C&O Railroad
would share in the responsibility for this accident.
Respondent would share because it was on notice that other
cars had gone through the derail.  The fact that Amherst knew
about the previous failure of the derail, the fact that Amherst
employees operated the derail together with the fact that
Amherst employees were the victims of the accident are sufficient
to establish respondent's partial liability.

The Secretary can cite the "independent contractor, the
owner of both." Cyprus Industrial Minerals v. FMSHRq,  664
P.2d 1116, 1119 (9th cir. 1981) .  Also Harm'an Mining Corp. v.
FMSHRC, 671 F.2d. 794 (4th cir. 1981).  While the Secretary's
choice is not without limit, the facts of this case are not
similar to those in Secretary of Labor v. Phillips Uranium
Corporation, 4 FMSHRC 549 (April 1982).  27If the switch was

2/At page 553 .

The. shortcomings of the Secretary's decision to proceed
against Phillips here are made all the more evident by
viewing the facts"in light of the basic statutory scheme.
Large, skilled contractors were retained for their' expertise
in an^important and familiar facet of mine construction, i.e. ,:
the^sinking of shafts and related underground construction
activities.  The hiring of contractors to perform the special-
ized task of shaft construction is common in the mining industry
The contractors, conceded to be "operators" subject to the
Act, failed to comply with various safety standards. -Yet
Phillips, rather than the contractors, was cited; penalties
were sought against Phillips, rather than the contractors;
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